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Petition for Rulemaking
of Pacific Bell Mobile Services
Regarding a Plan for Sharing
the Costs of Microwave Relocation

REPLY COMMENTS OF PACIFIC BELL MOBILE SERVICES

Pursuant to Section 1.405 of the Commission's Rules, Pacific Bell Mobile Services

("PBMS") hereby responds to issues raised in the comments to its Petition for Rulemaking

regarding a plan for sharing the costs of

microwave relocation.

I. Introduction

As Personal Communications Industry Association ("PCIA") notes in its

comments, we have decided to join in supporting the modifications to our plan proposed by

PCIA. I There were only two significant differences between our proposal and theirs. One, our

plan required sharing for both adjacent channel and co-channel interference. The PCIA plan limits

cost sharing to co-channel interference. Two, we proposed a higher cap on reimbursement. In the

interest of industry consensus we now support the PCIA modifications. The need for a cost

sharing plan is urgent, and we have no interest in having disagreements over two details delay or

defeat the establishment of a plan.

I PCIA, pp. 3-4.



We are pleased to note that a majority of the commenters supported the concept of a

cost sharing plan. Many of those that expressed concern or objections misunderstood the way the

plan would work. We will address those areas of confusion as well as respond to additional issues

raised by the comments.

II. The Cap Limits Reimbursement To A PCS Licensee, Not
Compensation To The Microwave Incumbent.

Several commenters representing incumbent microwave licensees misunderstood

the effect of the cap. The Association of American Railroads ("AAR") states that "In essence,

Pacific Bell is now asking the Commission to give it and other AlB auction winners a free ride

equaling any relocation costs greater than $600,000.... The subsidy requested in the Petition

would come at the expense of railroads, utility companies and users of other microwave services

with links in the 2 GHz band.,,2 The Metropolitan Water District of Southern California

("MWDSC") states that it is concerned that "should the Commission propose and adopt Pac Bell's

cap, that 'uncompensated' costs would have to be borne by Metropolitan's ratepayers.,,3

These commenters are under the impression that the cap limits their compensation

per link. It does not. It limits the amount that is subject to the cost sharing formula. Under the

PCIA modification, if we relocate a link with a new tower that costs us $600,000, only $400,000

would be subject to cost sharing. However, the limit on the amount subject to cost sharing does

not affect the microwave licensee who still receives a relocation valued at $600,000.

AAR, p. 6.

, MWDSC, p. 5.
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III. The Cap Does Not Harm The Microwave Incumbents.

Several commenters raise the issue that the cap will create an artificial ceiling on the

price of a link.4 A cap will affect the bargaining stance of the PCS licensees but it will not prevent

the payment of the full value of a "comparable" system.

The Commission should keep in mind that microwave incumbents are being

counseled to take a very aggressive bargaining position during the voluntary period. For example,

the law firm of Keller and Heckman has issued an announcement that includes the following:

"Keller and Heckman is counseling its clients that this initial voluntary negotiation period is not

about engineering or 'comparable facilities'. It is about the marketplace." See attachment A.

However, the voluntary period was not created to turn microwave licenses into a profit center. It

was created to "prevent disruption of existing 2 GHz services.")

Reasonable requests will be unaffected by the cap. The cap may serve to temper

unreasonable requests. If it does, that is all to the good.

IV. The Cost Sharing Proposal Encourages The Relocation Of
Microwave Systems.

Several commenters expressed reservations about the plan because of the concern

that it does not allow for the relocation of a system as opposed to an individuallink.6 Although the

reimbursement formula is on a per link basis. it does not in any way discourage the relocation of a

system. In fact, it specifically provides for it. If a PCS licensee relocates a system and some of

the links are outside of its service area, it is entitled to 100% reimbursement for each such link up

to the cap.7 The next PCS provider paying that I OO~7() percent reimbursement then becomes full

4 American Petroleum Institute. p. 3; City of San Diego. p. 7

5 In the Matter of Redevelopment of Spectrum to Encourage Innovation in the Use of New Telecommunications
Technologies, 8 FCC Rcd 6589. para. 16 (1993)

(, City of San Diego. pp. V'i; American Petroleum Institute. p. 4

7 Petition for Rulemaking of PBMS. pp. 9-10



owner of the interference rights and is entitled to all future reimbursement. PCIA specifically

addresses this positive aspect of our plan in its comments.x

This is a significant benefit to the microwave incumbents. Without a cost sharing

plan in place, there will be little incentive for the relocation of systems.

V. Reimbursement Is Limited To Specific Cost Categories

Several parties raise the issue that the plan does not take into account non-monetary

exchanges.9 This is correct. Reimbursement is limited to specific cost categories. We listed those

in Appendix A. PCIA listed the categories they considered appropriate for reimbursement in

footnote 11. This does not prohibit parties from providing "non-money" exchanges as a result of

PCS relocation negotiations. However, they cannot seek reimbursement for items that are not

listed in the approved list of cost categories.

It is important to keep in mind that the formula does not attempt to recover all costs

associated with a relocation. In order to avoid arguments over what are the standard vs. premium

costs of a relocation, it identifies specific cost categories and it depreciates the cost for later

entrants. If the formula were to include every conceivable cost associated with a relocation, PCS

licensees would argue with each other as to what was an appropriate cost for reimbursement. The

formula and cost categories were designed to be straightforward in order to avoid disputes and to

encourage the process to move forward quickly and smoothly.

UTC suggests that as an alternative to a specific formula, "the Commission require

mandatory negotiations between PCS licensees that would have required relocation of a

microwave station and the PCS licensees holding the 'interference rights' to the relocated

station."lo The City of San Diego also supports creation of spectrum rights without the valuation

formula. 11 Without any kind of valuation formula. there would be difficult and time-consuming

x PCIA. p. 16.

Y American Petroleum Institute. pp. 7-R. Utilities Telecommunications Council ("CTC"). p. 6.

\(I UTC. p. 8.

II City of San Diego. p. R.
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debates before any compensation was paid. Our goal in submitting the plan was to solve the free

rider issue with a minimum of opportunity to engage in disputes.

Also, the formula sets a cap on compensation. Parties have the ability to negotiate

lesser amounts. For example. the second PCS provider to enter the market may negotiate a lesser

amount than what would be required by the formula. The third PCS provider should only be

required to negotiate with the holder of the interference rights if he seeks to provide compensation

that would be less than the formula. This is appropriate because the holder of the interference

rights has the same interest as subsequent entrants into the market, and it would be inefficient to

have all those who paid negotiating with the next market entrant. The advantage of the formula is

that is permits some flexibility but creates a framework for cost sharing that allows relocation to

move forward quickly.

VI. Obligation To Participate In Cost Sharing Expires At The
End Of 10 Year License Period

The City of San Diego suggests that the there should be a time limit after which

PCS licensees would be allowed to operate in the cleared band without being subject to cost

sharing. 12 Southwestern Bell Mobile Services raises the same issue and suggests that any

obligation to participate in cost sharing should expire at the end of five years. 13 Our plan includes

the formula which uses a straight-line 10 year depreciation period which is consistent with the term

of the license. For this reason, we believe that the rule should be effective for 10 years.

VII. The Later PCS Licensees Including The Designated Entities
Will Benefit From A Cost Sharing Plan.

The comments of Duncan, Weinburg, Miller and Pembroke appear to suggest that

the A and B licensees may move to relocate microwave incumbents and the C through F licensees

12 City of San Diego. p. 7

13 Southwestern Bell Mohile Services. p. 6.



will be harmed because negotiations had already taken place. 14 To the contrary, a cost sharing plan

that promotes quick deployment of PCS will benefit any subsequent PCS licenses. If many of the

microwave incumbents have been moved, it is an advantage to subsequent licensees. They can get

to market quickly without having to go through negotiations with incumbents. All they have to do

is pay a share of the cost. They do not have to expend administrative resources in negotiating and

actually relocating a link which is a very time intensive process.

VIII. A Clearinghouse Can Address Issues Of Confidentiality

UTC raises a concern about issues of confidentiality with respect to a

clearinghouse as well as how the clearinghouse would be funded and how it would function. ls

PCIA's comments have addressed the issue of a clearinghouse in more detail, and they have

answered these concerns. With respect to confidentiality, PCIA states that "At a minimum, data

assembled by the clearinghouse will be available only to participants in the clearinghouse and only

upon a demonstration of need for the information." I h

PCIA also indicates that the functions. of the clearinghouse would include I)

collection of necessary information regarding actual costs and relocation; 2) administration of

payment system; and 3) participation in resolution of disputes, such as whether interference would

occur, whether cost documentation was adequate, and whether parties have complied with the cost

allocation formula. I
7 Funding would be paid for hy PCS industry members involved in relocation

efforts and those who benefit from the efforts.

We agree with PCIA on the role of a clearinghouse. We are confident that a

clearinghouse will promote efficient administration of the cost sharing program and will relieve the

Commission of the need to expend any significant amount of its limited resources in this area.

14 Duncan, Weinberg. Miller and Pembroke, pp. 5-(,.

I' UTC, p. 9.

16 PCIA. p. 18.

17 PCIA, pp. 17-19.
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IX. Only Those Parties That Benefit From The Relocation
Would Be Required To Pay Any Share Of The Costs.

Southwestern Bell Mobile Services raises concerns about the definition of

interference and when the requirement to contribute arises 18 "PCS providers should have the

ability to show that their system simply would not have interfered with the path that has been

relocated." '9 Our cost sharing plan allows for this The required interference analysis will

determine if interference would have occurred but for the relocation of the link. Interference will

be calculated pursuant to TIA Bulletin 10 or other industry-accepted standard. This is a very

straightforward system. Moreover, after a link has heen relocated subsequent entrants in a market

will have the opportunity to determine if it is less expensive to make the required contribution or to

engineer their system so it will not interfere with it particular link. This allows subsequent entrants

to make truly cost efficient decisions.

X. The Commission Should Act Quickly With Respect To Cost
Sharing.

Several commenters raise issues beyond the scope of our petition. For example,

Sprint suggests that a rulemaking proceeding should also reform the voluntary negotiation period

and minimize unjust enrichment by incumbent microwave system operators?O Southwestern Bell

Mobile Systems, Inc. urges the inclusion of issues such as the definition of comparable facilities

and clarification of what qualifies for primary status of newly licensed microwave links?' While

we agree that there are other important issues regarding microwave relocation, a rulemaking that

encompasses all of these issues is apt to move more slowly than if there is a single focus. If the

Commission decides to issue a Notice of Proposed Rulemaking that covers additional issues, we

IX Southwestern Bell Mohile Services. pp. 3-4.

IY Id. at p. 5.

zo Sprint, p. I.

21 Informal Supplemental Comments of Southwestern Bell Mohile Systems. Inc., pp. 2-3 and 6-8.
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urge the Commission to focus on a cost sharing plan in a separate phase so that it can move

forward very quickly on that issue. As the Cellular Telecommunications Industry Association

("CTIA") notes, "It is critical that the FCC act on Pacific Bell's Petition without delay."22 For this

reason we agree with BellSouth's recommendation that the Commission condition all PCS licenses

on compliance with any cost sharing rules ultimately adopted.?:'

XI. Conclusion.

As PCIA outlined in its comments, adoption of a cost sharing plan for microwave

relocation costs is a win-win for all interested parties .. The microwave incumbents benefit because

the plan I) encourages the relocation of systems. 2) lowers their transaction costs because they will

have to deal with a small number of PCS licensees. and 3) encourages relocation to move forward

quickly and smoothly which will minimize disruption of their operations. The PCS providers

benefit because a cost sharing plan eliminates the free rider problem, encourages relocation which

will support the rapid deployment of PCS. Designated entities benefit because cost sharing should

allow them to enter the market quickly since many links will be cleared already and they will not

have to expend resources in arranging for relocation. Moreover, they can pay their share in

installment payments. Finally, the public will benefit from the rapid deployment ofPCS and the

smooth transition of the microwave incumbents to a different part of the spectrum.

22 eTTA, p. 5.

23 BellSouth, p. 3.
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We respectfully request that the Commission move quickly to issue a Notice of

Proposed Rulemaking on our Petition as modified hy PCIA and to handle the Rulemaking in an

expedited manner. The comments to our proposal support such action.

Respectfully submitted,

PACIFIC BELL MOBILE SERVICES

) -' '-f
«( ;.~ ( )4Zt7~,. ,Y/-~'~;11.....

JAMES P. TUTHILL
BETSY STOVER GRANGER

4420 Rosewood Drive
4th Floor, Building 2
Pleasanton, CA 94588
(510) 227-3140

]AMES L. WURTZ
MARGARET E. GARBER

1275 Pennsylvania Avenue, NW
Washington, D.C. 20004
(202) 383-6472

Its Attorneys

Date: June 30, 1995
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CERTIFICATE OF SERVICE

I, Cathy Jo Farey, do hereby certify that copies of the foregoing Reply Comments of
Pacific Bell Mobile Services were mailed this 30th day of June, 1995, via first class
United States mail, postage prepaid to the parties on the attached service list.

0116053.01



Wayne V. Black
Keller and Heckman
1001 G Street, Suite 500 West
Washington, DC 20001

Jim O. Llewellyn
BellSouth Corporation
1155 Peachtree, N.E.
Atlanta, GA 30309-3610

Laura H. Phillips
Dow, Lohnes & Albertson
1255 23rd Street, N.W., Suite 500
Washington, DC 20037

Shirley S. Fujimoto
Keller and Heckman
1001 G Street, N.W., Suite 500
Washington, DC 20001

Jay Kitchen
Personal Communications Industry
Association
1019 19th Street, N.W., Suite 1100
Washington, DC 20036

Cheryl Tritt
Morrison & Foerster
2000 Pennsylvania Ave., N.W.
Washington, DC 20006
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Thomas J. Keller
Verner, Liipfert, Bernhard, McPherson
and Hand, Chartered
901 15th Street, N.W., Suite 700
Washington, DC 20005

Raymond A. Kowalski
Keller and Heckman
1001 G Street, Suite 500 West
Washington, DC 20001

Howard K. McCombs, Jr.
Duncan, Weinberg, Miller & Pembroke
1615 MStreet, N.W., Suite 800
Washington, DC 20036

Wayne Watts
Southwestern Bell Mobile Systems, Inc.
17330 Preston Road, Suite 100A
Dallas, TX 75252

Brenda K. Pennington
Cellular Telecommunications Industry
Association
1250 Connecticut Ave., N.W., Suite 200
Washington, DC 20036

Jeffrey L. Sheldon
UTC
1140 Connecticut Ave., N.W., Suite 1140
Washington, DC 20036


